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1. IDENTITY OF PARTIES

The petitioners Hatfield Enterprizes and System-TWT Transport in
Cause No. 95246-9 and MacMillan-Piper, Inc. in Cause No. 95442-9, ask
for the relief designed in part 2.
2. RELIEF REQUESTED

Consolidate legally-identical cases involving the imposition of
unemployment compensation taxes on trucking carriers for independent
contractors (owner/operators) from whom they lease equipment, currently
pending in this Court, pursuant to RAP 3.3(b).
3. FACTS RELEVANT TO MOTION

The present case relates to the Employment Security Department’s
(“ESD™) assessment of unemployment compensation taxes against
trucking carriers for their owner/operators, traditional trucking industry
independent contractors. Owner/operators have been a part of the industry
since the early Twentieth Century. Because the cargo carrying needs of
trucking carriers are extremely cyclical in nature, carriers routinely lease
equipment from owner/operators to meet spikes in service demand.
Federal law regulates the carrier-owner/operator relationship, and 49
C.F.R. Part 376 actually specifies the terms of the equipment leasing
contracts. That equipment is expensive; owner/operators often invest

hundreds of thousands of dollars in trucks and trailers.
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ESD targeted the trucking industry to eliminate the owner/operator
business model. It conducted hundreds of audits of trucking carriers. The
carriers have fought ESD’s efforts in the administrative process and
through the trial courts. All three divisions of the Court of Appeals have
now ruled in several of these cases.

The appeals of three carriers — Swanson Hay Company, Hatfield
Enterprizes, Inc., and System-TWT Transport were consolidated in the
Division III case, and Division III rendered its decision adverse to them.
All three carriers petitioned this Court for review in Cause No. 95246-9.
The State has answered. The identical legal issues are at stake for
MacMillan-Piper in Division I. That court issued its opinion. MacMillan-
Piper has filed a petition for review to this Court in Cause No. 95442-9.
The State has not yet answered. The issues in the two matters — federal
preemption under 49 U.S.C. § 14501, exemption from coverage of the
owner/operators under RCW 50.04.140, and the rigging of audits and
illegal imposition of taxes on equipment — are identical. In addition to
involving identical legal issues, the parties in those cases are represented
largely by the same attorneys. The facts vary only marginally carrier-by-
carrier, particularly where federal law dictates many of the key contract
terms.

4. GROUNDS FOR RELIEF AND ARGUMENT
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RAP 3.3(b) permits this Court to consolidate pending cases,
stating:

The appellate court, on its own initiative or on motion of a
party, may order the consolidation of cases or the
separation of cases for the purpose of review. A party
should move to consolidate two or more cases if
consolidation would save time and expense and provide for
a fair review of the cases. If two or more cases have been
consolidated for review in the Court of Appeals, the cases
remain consolidated for review in the Supreme Court
unless the Supreme Court otherwise directs.

Consolidation makes complete sense in this situation. Consolidation will
promote the orderly administration of justice, saving not only time and
expense for the parties, but for the court. It also makes very little sense for
this Court to separately address the exactly identical legal issues.
5, CONCLUSION

To promote orderly administration of these cases, petitioners ask
this Court to consolidate these cases.

DATED this H ﬁ ) day of February, 2018.
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I declare under penalty of perjury under the laws of the State of
Washington and the United States that the foregoing is true and correct.

Dated this 5th day of February, 2018 at Seattle, Washlngton

Matt J Albers, Paralegal
Talmadge/Fitzpatrick/Tribe
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